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V.
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ORDER OF THE DIRECTOR

I. Introduction

IBC Airways, Inc. (IBC/Complainant) filed a Complaint on March 10, under 14 CFR Part 16
against Broward County, Florida (County/Respondent), sponsor of the Fort
Lauderdale/Hollywood International Airport. IBC alleges that it has tried to become a fixed base
operator (FBO) at the airport but the County has acted in an arbitrary, capricious, retaliatory, and
discriminatory manner toward IBC. [FAA Exhibit 1, Item 1, page 1]

Specifically, IBC alleges that the County violated Airport Grant Assurance 5, Rights and Powers,
Grant Assurance 22, Economic Nondiscrimination, and Grant Assurance 23, Exclusive Rights by
denying IBC the ability to operate as an FBO. [FAA Exhibit 1, Item 1, page 1]

On April 5, the County filed a motion to dismiss, pursuant to 14 CFR § 16.26(b)(1)(ii), asserting
that the Complaint filed by IBC fails to state a claim that warrants investigation or further action
by the Federal Aviation Administration (FAA).

On April 15, IBC filed a response to Respondent’s motion to dismiss. IBC opposed the Motion
stating, “BCAD has attempted to paint this Complaint as a contract dispute, when it is in fact an
indictment of BCAD for failing to meet its obligations under the Federal Grant Assurances
Program.” IBC also raised a new allegation in its Response asserting the County enforced airport
rules regarding derelict aircraft against the Complainant, but not any other operators. [FAA
Exhibit 1, Item 4]

The County’s motion to dismiss is GRANTED, and the Complaint is DISMISSED with
prejudice.



II.  The Parties
a. The Airport

The Fort Lauderdale/Hollywood International Airport (FLL) is a public airport with
approximately 111 based aircraft and averages 585 operations a day.
[http://www.airnav.com/airport/FLL]

The development of the airport was financed, in part, with FAA Airport Improvement Program
(AIP) funding, authorized by the Airport and Airway Improvement Act of 1982, as amended., 49
U.S.C. § 47101, et seq. The AIP provides grants to public agencies for the planning and
development of public-use airports that are included in the National Plan of Integrated Airport
Systems (NPIAS). As a condition of receiving Federal funding, the County must comply with
the FAA sponsor grant assurances and related Federal law. The Grant Assurances are mandated
by statute and are part of the terms of the Grant Agreement. FLL has been the recipient of
approximately $818,974,356.00.

b. The Complainant

IBC Airways, Inc., is an FAA Part 135 certificated air carrier that is authorized to transport
passengers, cargo, and hazardous materials. IBC has been operating its airline since 1990. IBC
has been a tenant at FLL since 2008, via a sublease. [FAA Exhibit 1, Item 1, pages 1 and 4].

III. Background and Procedural Process
a. IBC’s Position

IBC claims the County violated Grant Assurance 5 by (1) forcing leaseholders to accept
limitation on services to subtenants that conflict with the County’s obligations under the grant
assurances in the Grant Agreements and (2) failing to use subordination clauses in the lease.

IBC claims the County violated Grant Assurance 22 by (1) its discriminatory and retaliatory
treatment of IBC over its request to operate as an FBO; (2) failing to provide lease terms and
minimum standards that were provided to other FBOs; (3) unfair application of minimum
standards; and (4) refusing to participate in discussions to amend the master lease to allow
additional services.

IBC also claims the County violated Grant Assurance 23 by (1) refusing to participate in
discussions with IBC and Aero Lauderdalel regarding permission for IBC to operate as an FBO;
(2) creating an undue burden to IBC becoming an FBO, and thereby providing an exclusive right
to competing FBOs; and (3) continued and pervasive obstructionist conduct towards IBC's
efforts to become an FBO. [FAA Exhibit 1, Item 1, page 3]

IBC specifically alleges that the County violated the FAA Sponsor grant assurances by “forcing
leaseholders to accept limitations on services and to pass those restriction on to [subtenants], thus

! Aero Lauderdale is not a party to this Complaint. The Complainant has referred to Aero Lauderdale as “Aeroterm” in several
instances. The Director will refer to this entity as “Aero Lauderdale.” Aero Lauderdale is the party listed on the Master Lease.
[See FAA Exhibit 1, Item 1, Attachment 7]



removing BCAD’s2 ability to perform any or all of the terms, conditions and assurances in the
grant agreements...” IBC states that Aero Lauderdale is the Lessee in the Master Lease and the
Sub-lessor to IBC as the sub-lessee. IBC claims that requiring “Aeroterm to sign a lease that
prevents all sub-lessees from utilizing the airport on reasonable terms...violates the Federal
Grant Assurance Program.” [FAA Exhibit 1, Item 1, page 4]

In addition, IBC alleges that the County violated its obligations by “fabricating a land shortage,
then fabricating a glut of FBOs, and then granting FBOs more favorable treatment...and granting
access to available airport property.” IBC also argues that the County refused to participate in
“any three-way discussions to modify the Master Lease Agreement with BCAD.” [FAA Exhibit
1, Item 1, page 4].

b. The County’s Position

The County filed a Motion to Dismiss the Complaint for failure to state a claim that warrants
investigation or further action by the FAA and argues as follows:

what is sufficiently clear from IBC's Complaint and the documents attached thereto is that the
Master Lease, the terms by which IBC is bound, prohibits Aero's entire leasehold, and therefore
IBC's subleased property, to be utilized for the operation of an FBO. [FAA Exhibit 1, Item 3,

page 2].
Additionally, the County states:

Equally clear, despite IBC's allegations that County violated its Grant Assurances by placing
unreasonable restrictions in its leases and wrongfully refusing to offer IBC an alternative
location in which to operate as an FBO, IBC has no desire to operate as an FBO in any other
location but its current leasehold where such use is not permitted... Now, in yet another attempt
to avoid the unavoidable, IBC files this Part 16 Complaint asserting that County's enforcement of
the terms of a nearly 20-year-old lease, to which it is not a party, violates Grant Assurances 5, 22
and 23 in an effort to have the FAA relieve it from its contractual obligations and lease (and
sublease) limitations IBC was fully aware of 13 years ago. [FAA Exhibit 1, Item 3, pages 2-3]

c¢. IBC’s Response to County’s Motion

IBC filed a response opposing the motion to dismiss, and asserting that the Respondent should
answer the charges in the Complaint. IBC claims that application of the law to the facts as
alleged makes it clear that the County has failed to adhere to the requirements of Federal Grant
Assurances 5, 22, and 23. [FAA Exhibit 1, Item 4, page 1]

IBC states that unnecessarily encumbering airport property is a violation of Grant Assurance 5,
and that the issue is ripe for investigation by the FAA. [FAA Exhibit 1, Item 4, page 2]

IBC claims that the County “admits to refusing to allow the airport property to be utilized on

2BCAD means Broward County Airport Department; BCAD manages and operates the airport via delegation from
the County. [FAA Exhibit 1, Items 1 and 2]



reasonable terms and without discrimination” contrary to Grant Assurance 22. IBC states it has
standing and the Grant Assurance 22 issue meets the requirement to survive a Motion to Dismiss.
[FAA Exhibit 1, Item 4, page 3]

IBC further claims that the County is in violation of Grant Assurance 23 through its
“documented determined efforts to discriminate against Complainant, coupled with the disparate
treatment Complainant has suffered compared to similarly situated entities.” IBC asserts the
1ssue meets the requirement to survive a motion to dismiss. [FAA Exhibit 1, Item 4, page 4]

In IBC’s response to Respondent’s motion to dismiss, IBC raised a new additional allegation
claiming that the County enforced airport rules regarding derelict aircraft against the
Complainant, but not other operators. IBC claims these actions violate Grant Assurances 5, 22,
and 23, brings the Complaint under the purview of the FAA. [FAA Exhibit 1, Item 4, pages 1-2,
and Attachment 1]

Part 13 Informal Complaint between the Parties.

Both parties referenced the Part 13 Complaint and the FAA’s related informal reports. [FAA
Exhibit 1, Item 1, page 4, Attachments 2 and 2A, Item 3, page 2].

On June 24, 2020, the FAA’s Southern Region issued a report in a Part 13, Informal Complaint
matter filed by IBC against the County. The FAA’s Southern Region found that the County was
not fully compliant with the grant assurances with regard to its engagement with IBC concerning
“their desired FBO lease.” The finding asked the County to submit a plan addressing how the
County “would mitigate the denial of access (the refusal to negotiate)” with regard to its
obligations under Grant Assurance 22. [FAA Exhibit 1, Item 1, Attachment 2, page §].

On November 13, 2020, the FAA’s Southern Region issued an updated informal report stating
that “since your 9/17/20 letter implied that at least eight acres is available for aeronautical
development at FLL now, it would normally be necessary for FLL to offer appropriate space to
IBC Airways for the purpose of FBO development. However, on 9/30/20, IBC confirmed that it
is not interested in operating an FBO in any location other than on and in the immediate vicinity
of its current leasehold.” [FAA Exhibit 1, Item 1, Attachment 2A, page 3].

The FAA’s Southern Region confirmed that the County “was not required to change the terms of
existing lease terms (or minimum standards) in order to accommodate the request by IBC to
operate as an FBO on its current leasehold.” The FAA’s Southern Region considered the matter
closed. [FAA Exhibit 1, Item 1, Attachment 2A, pages 3-4].

IV.  Analysis and Discussion

IBC contends in its Complaint that the County prevented it from operating as an FBO, and relied
upon language that the County placed in the Aero Lauderdale Master Lease, to deny IBC the
ability to operate as an FBO. IBC claims the County required IBC to communicate directly with
Aero Lauderdale concerning their desire to operate as an FBO. [FAA Exhibit 1, Item 1, page 5].



IBC has alleged that the County violated Grant Assurance 5, Rights and Powers, Grant
Assurance 22, Economic Nondiscrimination and Grant Assurance 23, Exclusive Rights. These
three grant assurances are summarized below:

Grant Assurance S, Rights and Powers

The owner of any airport developed with Federal grant assistance agrees to not take any
action that would deprive it of any of the rights and powers necessary to perform any or
all of the conditions under the airport grant agreements.

Grant Assurance 22, Economic Nondiscrimination

The owner of any airport developed with Federal grant assistance is required to operate
the airport for the use and benefit of the public and to make it available to all types, kinds,
and classes of acronautical activity on fair and reasonable terms, and without unjust
discrimination.

Grant Assurance 23, Exclusive Rights

An airport sponsor is prohibited from granting an exclusive right for the use of the
airport, including granting an exclusive right to any person or entity providing or
intending to provide aeronautical services to the public.

Respondent’s Motion to Dismiss

The County filed a Motion to Dismiss and moved to dismiss the Complaint filed by IBC for

failure to state a claim that warrants investigation or further action by the FAA, pursuant to 14
CFR §16.26(b)(1)(ii).

Standard of Review for Motion to Dismiss

Under 14 CFR § 16.23, a person directly and substantially affected by any alleged
noncompliance may file a complaint with the FAA. The burden of proofis on the complainant
to show noncompliance with a statute, regulation, order, agreement, or document of conveyance.
§ 16.23(k)(1). The proponent of a motion (including a motion to dismiss, or for summary
judgment), request, or order has the burden of proof. See § 16.23(k)(2).

Under 14 CFR §16.26 (a), a respondent may file, in lieu of an answer to a complaint, a motion to
dismiss the complaint or a motion for summary judgment on the complaint.

Under 14 CFR §16.26 (b)(1), a motion to dismiss a complaint must state the reasons for seeking
dismissal of either the entire complaint or of specified claims in the complaint. To prevail, the
County must show the (1) the complaint appears on its face to be outside the FAA's jurisdiction,;
(11) the complaint on its face does not state a claim that warrants an investigation or further action
by the FAA; or (iii) the complainant lacks standing to file a complaint under 14 CF R §§ 16.3
and 16.23. The respondent is expected to file a supporting memorandum of points and
authorities. The complainant is permitted to file an answer to a motion to dismiss with a
statement of reasons for opposing dismissal, per 14 CFR §16.26 (b)(3).



Issue 1. Grant Assurance 5, Rights and Powers

In its Complaint, IBC alleges that the County has refused to intervene in its lease agreement with
Aero Lauderdale stating:

Aeroterm is the Lessee in the Master Lease and the [Sub-Lessor] to IBC as the
sub-lessee. Requiring Aeroterm to sign a lease that prevents all sub-lessees from utilizing
the airport on reasonable terms...violates the Federal Grant Assurance Program.
Paragraph 5 of the Master Lease between BCAD and Aeroterm is just such a restrictive
term. [FAA Exhibit 1, Item 1, page 4].

IBC claims encumbering terms in the Master Lease imposed upon all subleases violates the
prohibition of encumbering airport property without the permission of the Secretary. [FAA
Exhibit 1, Item 1, page 10]

In its Motion to Dismiss, the County contends it did not "force" Aero Lauderdale to accept
limitations on services that can be performed by IBC. The County claims the Aero
Lauderdale lease allowed certain permitted uses and prohibited others. The County states it is
“axiomatic that a lessee can only confer onto a sublessee the rights conferred upon it in the
original lease agreement.” [FAA Exhibit 1, Item 3, page 4]

The Director agrees that this lease related claim does not warrant an investigation or further
action by the FAA pursuant to 14 CFR §16.26(b)(1)(i1). The Director notes that the lease agreed
to by the County and Aero Lauderdale dates from July 9, 2002. It was signed by both parties.
The lease states in Section 5, Use of the Premises, that “[t]he retail sale of fuel to
non-commercial operators is prohibited.” [FAA Exhibit 1, Item 1, Attachment 7, page 17] Itis
clear from the Complaint that Aero Lauderdale is abiding by the terms of this agreement and
cannot allow IBC Airways to sell fuel. It is true that IBC elected not to provide the FAA with a
copy of its sublease agreement with Aero Lauderdale in its Complaint filing.

It is not a violation of Grant Assurance 5 for an airport sponsor to enforce the terms of a lease
agreed to by all parties. The County is not obligated to abrogate the terms of a lease both parties
agreed to in deference to the demands of a third party. The County is well within its right and
powers in declining to interject itself into the lease agreement of its tenant, Aero Lauderdale, and
the subtenant, IBC.

Moreover, airport sponsors are not required to develop any and all parcels of land in a manner
consistent with the wishes of any one party, but rather may exercise its proprietary rights and
powers to develop and administer the airport's land in a manner consistent with the public's
interest. [See Jim De Vries, et al., v. City of St. Clair, Missouri, Docket No. 16-12-07 (May 20,
2014), ALCA, The Cylinder Shop, et al., v. Miami-Dade County, Florida, Docket No. 16-08-05
(August 31, 2010)].

As to Grant Assurance 5, providing a restriction in a master lease that then gets passed to
sublessees in no discernable way deprives the County of the power to comply with its Federal
obligations.



IBC also alleges that the County continues to violate Grant Assurance 5 by failing to use strong
subordination clauses in its leases. IBC states “BCAD has repeatedly claimed they are powerless
to correct the Master Lease to allow for the relief of encumbrances contained in the Master
Lease...This is an abrogation of BCAD’s responsibility to ensure they ‘not take or permit any
action which would operate to deprive it of any of the rights and powers necessary...”” [FAA
Exhibit 1, Item 1, page 8]

The County claims that the Master Lease contains a subordination clause, that IBC's argument is
without legal support and, warrants no further consideration or action by the FAA. [FAA Exhibit
1, Item 3, page 6]

The Director agrees that the subordination related claim does not warrant an investigation or
further action by the FAA pursuant to 14 CFR §16.26(b)(1)(ii). The Master Lease included with
the Complaint filing at Attachment 7 contains the subordination clause language under Section 2
at page 9.

IBC misunderstands the purpose of subordination clauses used in lease agreements between an
airport sponsor and its tenants. Subordination clauses are a method a sponsor may use to
subordinate the terms of the lease or agreement to the Federal grant assurances and surplus
property obligations. A subordination clause may assist the sponsor in amending a tenant lease
or agreement that otherwise deprives the sponsor of its rights and powers. A typical
subordination clause will state that if there is a conflict between the terms of a lease and the

federal grant assurances, the grant assurances will take precedence and govern. [See, FAA Order
5190.6B, Chapter 6.6 (a)].

This does not mean that a sponsor is required to abrogate its lease with a tenant at the insistence
of a third party. Grant Assurance 5 requires the sponsor to retain sufficient rights and powers to
maintain adequate control of its airport. An effective way to do this is by incorporating terms in
lease agreements, which then can be passed on in subleases.

Upon review of the County’s motion to dismiss and IBC’s Response, the Director finds that as to
IBC claims under Grant Assurance 5, Rights and Powers, the Complaint on its face does not
state a claim that warrants an investigation or further action by the FAA.

Issue 2. Grant Assurance 22, Economic Nondiscrimination

IBC states that it has made clear its intention to become an FBO, stating “these arbitrary,
capricious, and discriminatory actions by BCAD have prevented IBC from becoming an FBO
since 2008 and are a violation of Federal Grant Assurance 22.” IBC confirms that the Aero
Lauderdale Master Lease prohibits the use of leased land for the retail sale of fuel. [FAA Exhibit
1, Item 1, pages 7 and 9].

IBC asserts that the County is creating an undue burden on IBC by requiring IBC to build an
entirely new facility in order to become an FBO in violation of Grant Assurance 22. [FAA
Exhibit 1, Item 1, page 12, Attachment 8].






Upon review of the County’s Motion to Dismiss and IBC’s Response, the Director finds that as
to IBC’s claims under Grant Assurance 22, Economic Nondiscrimination, the Complaint on its
face does not state a claim that warrants an investigation or further action by the FAA.

Issue 3. Grant Assurance 23, Exclusive Rights
IBC alleges that:

BCAD has continued to insist they have no method or obligation to participate in a
dialogue with Aeroterm and IBC in order to modify the unduly burdensome restrictions
on the Master Lease, and by extension, in the IBC sublease...BCAD is intentionally
excluding IBC from participating in the on-airport aeronautical activity of operating as an
FBO.” [FAA Exhibit 1, Item 1, pages 15-16].

In its motion to dismiss, the County states:

The mere enforcement by [the] County of Aero’s existing contractual obligations does
not amount to granting an exclusive right to incumbent FBOs in violation of Grant
Assurance 23....The gravamen of IBC’s complaint is that nearly thirteen years ago it
entered into a sublease to occupy property at FLL pursuant to a Master Lease that does
not, and never has, permitted an FBO operation. [FAA Exhibit 1, Item 3, pages 11-12]

IBC correctly notes in its response to the motion to dismiss that the FAA has taken the position
that the application of any unreasonable requirement or standard that is applied in an unjustly
discriminatory manner may constitute a constructive grant of an exclusive right. [FAA Exhibit 1,
Item 4, page 4].

Based on the face of the Complaint, this is not the case here. IBC Airways is not an FBO, and
expressly agreed to the lease terms in the Aero Lauderdale Master Lease that prohibit retail fuel
sales.

The focus of Grant Assurance 23 is the airport as a whole and not a specific leasehold. As the
Associate Administrator has held:

The exclusive rights prohibition does not guarantee an airport user the right to acquire a
specific piece of private property, or access to a specific location on the airport. It does
ensure that airport users have the right to access the airport to conduct commercial
aeronautical activities. Roadhouse Aviation, LLC v. City of Tulsa, No. 16-05-08, Final
Decision and Order, p. 23 (2007).

The Director agrees with the County that this is a contract issue under a sublease agreed to by
both IBC and Aero Lauderdale in 2008. The County did not create an undue burden to IBC
becoming an FBO. In fact, the County advised IBS that it could apply for a new lease agreement
to initiate the process to request the lease of property at FLL that is conducive to fixed based
operations. [FAA Exhibit 1, Item 1, Attachment 8]
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The County’s declination to intervene to change the terms of the Master Lease is not
obstructionist conduct and does not amount to a violation of Grant Assurance 23.

Upon review of the County’s Motion to Dismiss and IBC’s Response, the Director finds that as
to IBC’s claims under Grant Assurance 23, Exclusive Rights, the Complaint on its face does not
state a claim that warrants an investigation or further action by the FAA.

Issue 4. New Issue Raised by IBC

IBC states in its response to the Respondent’s motion to dismiss, “An additional act of
discrimination versus Complainant was the enforcement of airport rules regarding derelict
aircraft against the Complainant, but not any other operators.” [FAA Exhibit 1, Item 4, page 2,
and Attachment 1].

The new issue about enforcement regarding derelict aircraft is factually different and legally
distinct from the allegations raised in the Complaint and addressed in the Motion to Dismiss.
Nor was this issue properly raised. As stated in 14 CFR Part 16, Rules of Practice for Federally-
Assisted Airport Enforcement Proceedings, at section 16.23 (j), Amendments or supplements to
the pleadings described in this section will not be allowed without showing good cause through a
motion and supporting documents. In this case, IBC has not filed a motion or provided good
cause why the Director should consider this new issue.

For these reasons, the Director will not consider this new issue.*

V.  Findings and Conclusion
After consideration of the pleadings and record, the Director finds that there are no claims that

warrant an investigation or further action, and the Complaint should be dismissed in its entirety
as a matter of law.

4 The Director’s decision to not consider this new issue does not preclude IBC from the opportunity to file a new complaint
raising this issue in compliance with the 14 CFR Part 16 process, including pre-complaint resolution requirements.
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ORDER
ACCORDINGLY, it is ordered that:
e Respondent's Motion to Dismiss is GRANTED;

e The Complaint is DISMISSED with prejudice; and
e All other Motions not specifically granted herein are DENIED.

RIGHT OF APPEAL

This Order of the Director is an initial agency determination and does not constitute a final
agency action and order subject to judicial review. 14 CFR § 16.247(b)(2). A party to this
proceeding adversely affected by the Director's Order may appeal the initial determination to
the FAA Associate Administrator for Airports under 14 CFR § 16.33(c)(e) within 30 days
after service ofthe Director's Order.

Digitally signed by
KEVI N KEVIN WILLIS
Date: 2021.05.14
WI L LI S 14:05:29 -04'00'
Kevin C. Willis Date

Director, Office of Airport Compliance
and Management Analysis
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